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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE 
WASHINGTON 25, D. C. 

DECLAScIriji J 

Authnri try QS£> iD-lh 7<f . Ju ne 10, 1965 

Ev --lip NASS, Patft 3- ^3-7^ 

MEMORANDUM FOR HONORABLE CYRUS R, VANCE 
This memorandum is addressed to your question: 

X 

\ 

"Does the President have authority to commit troops, 
on the order of 18-32 combat battalions and 25 combat air 
squadrons, plus 50, 000-60,000 men in logistic support 
units for use in supporting South Vietnam military forces 
in whatever way is necessary (including use as mobile 
reserve) to counter Viet Cong efforts to subvert the 
political institutions of South Vietnam?" 

In the opinion of this office the President has complete authority to 
dispose the listed United States forces in any way necessary to counter 
Viet Cong efforts to subvert the political institutions of South Vietnam. 

The authority of the President to take such action rests upon the several 
powers conferred upon the President by the Constitution and by the spe- 
cific power vested in him pursuant to Public Law 88-408 (commonly re- 
ferred to as the Southeast Asia Resolution), The exercise of this power 
is consistent with the Charter of the United Nations and the obligations 
of the United States under the Southeast Asia collective defense treaty. 

Historically, the issue of the President's authority to order the 
Armed Forces of the United States abroad in furtherance of its security 
interests has generally arisen in the context of a dispute as to whether 
such authority is dependent on Congressional authorization, particularly 
in those instances involving the Armed Forces in hostilities. Since the 
Constitution was adopted, there have been more than a hundred instances 
in which the President without Congressional authorization and in the 
absence of a declaration of war has ordered the Armed Forces to take 
action or maintain positions abroad. These instances range from the 
deployment of relatively small forces in the war against the Barbary 
Pirates in Jefferson's time, to the sending of substantial numbers of 
troops to Korea by President Truman in 1950. These instances are 
enumerated in two Congressional documents: H. Rep. No. 127, 82nd 
Cong., First Sess., pages 55-62; H. Doc, No. 443, 84th Cong. , Sec. Sess., 
pages h 14. These documents also contain excerpts from court decisions, 
and from statements of legal scholars and members of Congress, arguing 
the issue pro and con. A State Department memorandum of July 3, 1950, 
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dealing with the Korean action, is set forth in full on pages 49-54 of 
H. Rep. No. 127 (supra). A later State Department memorandum of 
February 15, 1951, dealing with the question of sending troops to 
Europe under the NATO Treaty, appears at pages 66-72 of House Docu- 
ment No. 443 (supra). 

At the present time, however, the question presented is not the 
narrow one of the powers of the President acting alone, but of the Presi- 
dent acting pursuant to the umbrella of the combined powers of the 
Executive and Legislative Branches. Public Law 88-408 referred to 
above states that ". . . . the United States is, therefore, prepared, as 
the President determines to take all necessary steps, including the use 
of Armed Forces, to assist any member or protocol state of the South- 
east Asia collective defense treaty, requiring assistance in defense of 
its freedom." A copy of the full text of Public Law 88-408 is attached at 
Tab A. Also attached at Tab B are excerpts from the Senate debates on 
P. L. 88-408. These debates reveal quite clearly the understanding of 
both the proponents and opponents of the Southeast Asia Resolution that 
the Resolution grants to the President advance authority to take whatever 
action he may deem necessary regarding the South Vietnam and its 
defense. Illustrative of these debates is the following colloquy between 
Senator Cooper and Senator Fulbright: 

Mr. Cooper. ". . . . In other words, are we now 
giving the President advance authority to take whatever 
action he may deem necessary respecting South Vietnam 
and its defense, or with respect to the defense of any 
other country included in the treaty?" 

Mr. Fulbright. "I think that is correct." 

Mr. Cooper. "Then, looking ahead if the President 
decided that it was necessary to use such force as could 
lead into war, we will give that authority by this resolu- 
tion?" 


Mr. Fulbright. "That is the way I would interpret it. 
If a situation later developed in which we thought the 
approval should be withdrawn, it could be withdrawn by 
concurrent resolution. That is the reason for the third 
section. " 
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As pointed out by Mr. Justice Jackson in his concurring opinion 
in Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579, at 635 


(1952) 


"When the President acts pursuant to an express 
or implied authorization of Congress, his authority is 
at its maximum, for it includes all that he possesses 
in his own right plus all that Congress can delegate. ” 

Accordingly, since the Congress has acted in support and approval 
of the President's exercise of power as Commander in Chief, by the 
grant of authority "as the President determines, to take all necessary 
steps, including the use of the Armed Forces, to assist any -- protocol 
state the President has the clear authority to commit US Forces in 

whatever way is necessary to counter Viet Cong efforts to subvert the 
political institutions of South Vietnam. 




D 




L. Niederlehner 
Acting General Counsel 


Attachments 
as stated 
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